I. INTRODUCTION
The history of Soverign Wealth Funds (SWFs) is generally described as having begun with the first SWF being formed by Kuwait in the 1950s. 1 The term "SWF" did not exist then and did not, in fact, exist till recently.
2 While there has not been a universal definition of SWFs, there have been various efforts to define them as a group. The European Union, for example, explains SWFs as follows:
Sovereign Wealth Funds (SWFs) are generally defined as state-owned investment vehicles, which manage a diversified portfolio of domestic and international financial assets. Their origin dates back to the 1950s, when some major commodity exporting countries, particularly oil-rich countries, were looking for a way to invest funds originated by foreign exchange assets.
SWFs are a heterogeneous group and may serve various purposes. Five types of SWFs can be distinguished based on their main objective: (i) stabilization funds, where the primary objective is to insulate the budget and the economy against commodity (usually oil) price swings; (ii) savings funds for future generations, which aim to convert nonrenewable assets into a more diversified portfolio of assets and mitigate the effects of Dutch disease; (iii) reserve investment corporations, whose assets are often still counted as reserve assets, and are established to increase the return on reserves; (iv) development funds, which typically help fund socio-economic projects or promote industrial policies that might raise a country's potential output growth; and (v) contingent pension reserve funds, which provide (from sources other than individual pension contributions) for contingent unspecified pension liabilities on the government's balance sheet. include aspects not adequately captured in others, including the manner of state involvement and the sectors that are of interest to the funds. Other typologies exist as well. 9 While the above definitions are certainly useful building blocks toward understanding SWFs and their global activities, it is submitted that ultimately, one must look at how national laws and treaty instruments define and treat SWFs as these create pragmatic legal outcomes which both affect SWF conduct, governance by their home states, and treatment by their host states. One example of a divergence in how SWFs are treated (rather than merely defined) is in the area of taxation, where national laws are not uniform in their approach. This relates to the issue of whether such a state recognizes state immunity (in this context, from taxes) in the case of a SWF. This perpetuates the ambiguity arising from the public-yet-private nature of such funds. 10 
SOVEREIGN WEALTH FUNDS -

II. PRIVATE, PUBLIC, QUASI-PRIVATE OR NONE OF THE ABOVE?
Even with this collective moniker and such explanations, SWFs have been suffering an identity crisis of sorts. There are three main reasons contributing to this ambiguity of character. First, the government ownership and investment roles together produce a hybrid type of entity that is neither a pure state organ nor a pure private enterprise. Such entities wield tremendous -and to some, alarming -economic power, as the 2008-2009 financial crisis and their"rescues" of private entities have shown.
11 Secondly, while the funds for investment by SWF entities are state-owned, SWFs are not necessarily similar to state-owned enterprises, which, though owned in full or in part by a state, may or may not have investment functions. Rather, state-owned enterprises (SOEs) generally have main functions other than investment, such as trading in or supplying of goods and/or services.
Indeed, even SWFs themselves are not all alike; they may differ for example in structure, level of government ownership and risk approaches. 12 Thirdly, SWFs have been viewed both with enthusiasm (for the funds they can contribute to badly-needed sectors of an economy) and suspicion (over concerns ranging from threats to national security, threats to competition and fears of leakage of sensitive data or information). As a result they have often raised questions as to whether they are a friend or a foe. SWFs' activities have been described as "state capitalism," 13 in that they participate in traditionally private capitalist endeavors, such as investment for returns. Others have suggested the possibility of SWFs as development tools. 14 The heterogeneity within the group further complicates attitudes towards them.
15 SWFs have also 9 See id. at 20 (citing C. Chao, been discussed in the context of overlaps with state-owned enterprises and state-influenced enterprises (SIEs).
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Whether SWFs take the form of a central bank that invests abroad, or a corporate entity formed to invest state funds, the source of funding ultimately springs from government. In this regard it is hard for them to escape linkage -even if indirect -with a government. On the other hand, SWFs are often corporate entities which embrace private-investor approaches to risk and returns. In this regard they operate not purely as a government "arm" or regulatory organ, as they may exist primarily to make investment returns.
The various views, which are still in the process of formation, 17 reflect a degree of suspicion and distrust toward SWFs. Indeed, when speaking in support of a multilateral code of conduct for SWFs in 2008, Peter Mandelsohn, the then EU Trade Commissioner, warned against paranoia, "demonizing" them and "stoking fears," and that "the challenge for Europe and the United States is to respond to thegrowth of these funds in a reasoned and reasonable way."
18 At the same time, the ambivalence over whether to treat SWFs as private, public, quasi-public or unique entities, continues to occupy law-makers.
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III. PROTECTIONISM AND SECURITY CONCERNS
Chief among the concerns surrounding SWFs and their economic clout is whether they are being used in a manner that threatens trade competition and national security in the recipient state. Such concerns over SWFs have been highly apparent. 20 While there have been a number of expressions of deep concern as to their motives and effects on the recipient economy, there have also been spirited defences that seek to debunk certain "myths" about SWFs.
21
One explanation of a perceived disconnect between the US investment review authorities and SWFs as foreign investors, which may foster suspicion and such concerns, is as follows:
SWFs and the United States speak different languages when it comes to state-backed investments, a miscommunication that adds to the difficulties of any review. Foreign entities need to understand that the U.S. economy has no tradition of government ownership and that such ownership has long been suspect. At the same time, Americans must remember that government ownership in the economy is often prevalent elsewhere and that in some places there are still relatively few alternatives to such ownership.
Often overlooked is the fact that the performance of SWFs in the United States is watched closely back at home. This internal pressure comes from the rising profile of SWFs and the increasing importance that many states attach to them. Although governments have not been particularly successful private market participants in the past-due to misaligned See, e.g., Murray, supra note 7.
incentive structures and less sensitivity to market stimuli-internal pressures for economic success can work to change this trend. These pressures are critical components of SWF investment behavior and key protectors against nefarious conduct.
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As a result of such concerns, a number of national laws have been strengthened in recent years to allow states greater power to scrutinize investments made by foreign-state-owned enterprises, particularly on grounds of national security.While academic views have varied, there has been a suggestion to subject SWFs to targeted limitations.
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IV. NATIONAL LAWS In response to national security concerns and rising SWF activity, some developed countries have enacted or amended legislation to reflect these developments. As such, laws have been examined in detail elsewhere, these (and some updates) are raised just briefly here to provide the broader background of legal developments that SWFs continue to face. 24 In 2008, for instance, the US enacted the Foreign Investments and National Security Act 2007 (FINSA) and its implementing regulations in 2008. 25 The implementing authority is the Committee on Foreign Investment in the United States (CFIUS).
26
Canada administers an investment screening system under the Investment Canada Act, whose key criterion for admission is whether the investment is "of net benefit" to the Canadian economy. National security was not an explicit factor in evaluating investments until the law was amended in 2009. Recent amendments -discussed further below -have added a term ("state-owned enterprise") to buttress the evaluation process for SWF investments. Australia administers an investment screening process under her Foreign Acquisitions and Takeovers Act (FATA). 27 Under current foreign investment policy, all foreign governments and their related entities 3 should notify the government and get prior approval before making a direct investment in Australia, regardless of the value of the investment, and they also need to notify the government and get prior approval to start a new business or to acquire an interest in land, including any interest in a prospecting, exploration, mining or production tenement (except when buying land for diplomatic or consular requirements).
28
In 2008, the European Union outlined a policy for a common approach to SWFs, and national rules fall for scrutiny under general EU law. Member states remain able to regulate at the national level matters such astaxation and governance of SWF investments. 29 In its merger laws and regulations, the terms "state-owned undertakings" and "state-owned companies" are used.
30
V. RECENT LEGAL DEVELOPMENTS THAT COULD AFFECT SWFS Sovereign wealth funds and SOEs have sometimes been juxtaposed together given that SWFslike SOEs -are state-owned or controlled. However their purposes can differ, and hence, there have been attempts to distinguish them. The concerns they raise also differ. As Mandelsohn succinctly explained:
There is . . . a tendency to lump Sovereign Wealth Funds in with state-owned enterprises. We routinely hear the Dubai Ports deal, the China National Offshore Oil Corporation bid for Unocal and Gazprom's activities invoked as salutary warnings. But not only is there nothing inherently wrong in these companies' international ambitions, none of the bids actually involved sovereign wealth funds at all. And while sovereign wealth funds generally take non-controlling equity stakes, Dubai Ports was, perfectly legitimately, about the takeover of one operator by another. Both kinds of asset sales can in certain circumstances raise important issues. But treating them the same ignores the difference between a state acting like a business and a state acting like an investor[italics added].
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As mentioned, the Santiago Principles aim to distinguish SWFs and SOEs and apply only to the former. 32 As observed by Professor Bassan, the points of distinction relate to "the source of their funding, their function, the form of their respective investments: SWFs by portfolio investments, SOEs by Foreign Direct Investments (FDIs, implying the control of the company)." 33 He further postulates a subjective and an objective element in distinguishing the two categories of entities. Where a proposal involves a foreign government or a related entity, the Australian Government also considers if the investment is commercial in nature or if the investor may be pursuing broader political or strategic objectives that may be contrary to Australia's national interest. This includes assessing whether the prospective investor's governance arrangements could facilitate actual or potential control by a foreign government (including through the investor's funding arrangements). Proposals from foreign government entities operating on a fully arm's length and commercial basis are less likely to raise national interest concerns than proposals from those that do not."
Id. 34 Bassan, supra note 8.
Some national laws have recently begun to address foreign government-related investments more specifically, either through the concept of SOEs that invest, or through provisions on "foreign government investors."
1. Some recent national laws on investments by "SOEs" or foreign government investors Some national laws have specificallyincreased their scrutiny over investments by SOEs through legislative channels.However, there is no uniform definition as to SOEs within national systems, nor do all systems contain specific references to these in the context of investment.Under US law, the term SOE is not used in legislation. 35 It was only in December 2012, for example, that Canada issued updated investment guidelines with regard to such investments and the application of the "net benefit" test under her investment legislation. The guidelines include the consideration of factors such as corporate governance and structure of the non-Canadian investor and who controls it. 36 Further, in 2013, an amendment to section 3 of the Investment Canada Act 37 was enacted to define SOEs whose investments may fall under scrutiny, as follows:
tate-owned enterprise" means (a) the government of a foreign state, whether federal, state or local, or an agency of such a government; (b) an entity that is controlled or influenced, directly or indirectly, by a government or agency referred to in paragraph (a); or (c) an individual who is acting under the direction of a government or agency referred to in paragraph (a) or who is acting under the influence, directly or indirectly, of such a government or agency.
38
The amendment formally introduces into the legislation a definition of "SOE," embracing the broad scope of the Guidelines to include SOEs that are "controlled or influenced, directly or indirectly" by a foreign government. The new provision signals the concern over state-influenced entities -and not just state-controlled entities -in making investments in Canada. It does not however define "influence" or indicate how it would be measured. The Guidelines do suggest that the Canadian authorities will require the SOE investor to explain its structure and governance and to assure them as to its commercial orientation. 39 This would apply to SWFs seeking to make an investment that is subject to review under the legislation.
In The relevant portion of the Guidelines states:
It is the policy of the Government of Canada to ensure that the governance and commercial orientationof SOEs are considered in determining whether reviewable acquisitions of control in Canada by the SOE are of net benefit to Canada. In doing so, investors will be expected to address in their plans and undertakings, the inherent characteristics of SOEs, specifically that they aresusceptible to state influence. Investors will also need to demonstrate their strong commitment to transparent and commercial operations [italics added].
See Changes to Investment Canada Act Implemented, MCMILLAN (2013), http://www.mcmillan.ca/Files/155579_changes %20to%20Investment%20Canada%20Act%20implemented.pdf(last visited Feb. 13, 2014) (observing that Industry Canada's Investment Review Division has a "structured list of questions" to determine the extent, if any, of "influence"). While the committee welcomes the fact that organisations like the International Working Group of Sovereign Wealth Funds have sought to codify the behaviours of SWFs, through establishing a set of core principles related to governance, accountability and transparency, the committee believes that the best way for Australia to regulate the conduct of foreign investors (be they SWF, SOE or private commercial operator), is through developing robust domestic legislation [italics added].
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It concluded that the existing regulatory framework was "sufficient."
42 The Australian Government generally agreed with the recommendations of the majority report.
According to the Foreign Investment Review Board policy document of 2013, a "foreign government investor" making a "direct investment" in Australia must notify and obtain approval from the government. 43 Annex A of the document defines a "foreign government investor" to include:
[A] body politic of a foreign country; entities in which governments, their agencies or related entities from a single foreign country have an aggregate interest (direct or indirect) of 15 per cent or more; entities in which governments, their agencies or related entities from more than one foreign country have an aggregate interest (direct or indirect) of 40 per cent or more; or entities that are otherwise controlled by foreign governments, their agencies or related entities, and any associates, or could be controlled by them including as part of a controlling group.
The Policy states that "entities" include companies, trusts and limited partnerships.
Annex 2 of the document further defines "direct investment" to include any investment of an interest of 10 percent or more. Investments below 10 percent may still be covered if a strategic stake is being built, or the investment can be used to influence or control the target investment, such as through preferential, special or veto voting rights. 44 The EU has been examining foreign-SOE dealings under its Merger Regulation. 45 In 2011, China, herself a major player in the field of SWFs and SOEs, enacted regulations on national security reviews for certain mergers with and acquisitions of Chinese enterprises by "foreign investors," in implementation of her Anti-Monopoly Law. 46 
FTAs -Emerging disciplines?
Apart from national laws that may affect SWF activity, some recent treaties may also have an impact on them.Countries frequently amend their laws in order to comply with FTA commitments, and where such commitments call for changes in the way domestic SOEs (and SWFs) operate or are governed, they may have an important impact. 47 While SOEs have existed for many years, interest in them has arisen in two more recent contexts: first, over disciplines introduced in bilateral trade treaties to ensure a level competitive playing field where SOEs exist, and secondly, 41 Id. at { 4.25; see also id. at { 4.70. over their activities beyond their own borders. 48 State-owned enterprises are relatively common in Asia, and certain states in Asia have made specific carve-outs when it comes to investment disciplines in treaties. 49 In the first context, states have in some cases taken the opportunity when negotiating FTAs to include disciplines -particularly to address anticompetitive conduct of SOEs -with their counterpart treaty states. Examples are the US FTAs with Oman and with Singapore.
The Trans-Pacific Partnership Agreement (TPP) negotiations currently underway between twelve states may bring into being new disciplines affecting SOEs. In September 2012, the Assistant US Trade Representative, Ms.Barbara Weisel, reportedly said:
There are sovereign wealth funds that are just managing their portfolio investments, and there are sovereign wealth funds that do that as well as own companies . . . So we're making a distinction between the companies they own, and the portfolio investment they're managing. . . . And so for those [sovereign wealth funds] that own commercial companies, we seek to have those companies -those state commercial enterprisesdisciplined as well.
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If this approach is indeed adopted in the TPP, the proposed disciplines proposed by the US will apparently not discipline SWF portfolio investments. It will then be important to see how the negotiating parties define "portfolio investment," i.e., by passivity in holdings, or some other means. 51 There has been some suggestion that the US-Singapore FTA provisions may provide an example of the TPP approach. 52 Ms.Weisel reportedly explained: "We don't see sovereign wealth funds as entities that raise the immediate concerns about competition that we have from other entities."
53 One might surmise from this that the TPP provisions will probably carve out SWFs that make portfolio investments from any competition-centric provisions adopted from the USSFTA. Beyond this, it is not presentlypublicly known how exactly -if at all -SWFswill be dealt with in the TPP, and whether an Investment Chapter would apply in entirety to such investors and their investments.
Apart from the TPP, SOEs have also been an important subject in the ongoing negotiations for an Australia-China FTA. 54 Any specific FTA provisions on SOEs or SWFs would augment broader treaty disciplines and dispute settlement (usually arbitration) mechanisms of such a treaty, unless expressly exempted. 55 While most existing treaties have not made a clear distinction between 48 SOEs have been a subject of discipline under GATT and GATS for some time. See Bassan, supra note 8, at 56. They have also been the subject of "soft" codes of conduct, such as the OECD Guidelines on Corporate Governance of State-Owned Enterprises, OECD,http://www.oecd.org/daf/ca/corporategovernanceofstate-ownedenterprises/ 34803211.pdf (last visited Feb. 17, 2014). For a discussion on such broader investment provisions, see, e.g., Bassan, supra note 8, at 116-148.
SOEs and SWFs,this might change, especially through the TPP, if and when it comes to fruition. Its provisions may be ground-breaking as it is seen as a "template" for further agreements. 
State investors in FTAs/BITs -observations from some recent US FTAS
State-owned or state-controlled entities as "investors" Some bilateral and regional treaties refer to the private or public ownership of an entity when defining an "investor," with a view to including both kinds. For example, the US Model Bilateral Investment Treaty 2012 defines an "enterprise," "investor of a Party," and "state enterprise" respectively as follows:
"[E]nterprise" means any entity constituted or organized under applicable law, whether or not for profit, and whether privately or governmentally owned or controlled, including a corporation, trust, partnership, sole proprietorship, joint venture, association, or similar organization; and a branch of an enterprise. . . . "investor of a Party" means a Party or state enterprise thereof, or a national or an enterprise of a Party, that attempts to make, is making, or has made an investment in the territory of the other Party; provided, however, that a natural person who is a dual national shall be deemed to be exclusively a national of the State of his or her dominant and effective nationality. . . . "state enterprise" means an enterprise owned, or controlled through ownership interests, by a Party" [italics added]. 57 Such language has been reflected in some, though not all, of the US' bilateral FTAs. For example, in its FTAs such as that signed with Peru, Bahrain, and with Oman, the above terms and definitions -including "state enterprise" -is used. 58 The US-Korea FTA also includes a definition of state enterprise and further carries an accompanying footnote: "state enterprise means an enterprise that is owned, or controlled through ownership interests, by a Party; . . . For greater certainty, ownership, or control through ownership interests, may be direct or indirect." 59 However, in Chapter 15 of the US-Singapore FTA (USSFTA) on Investment, while "enterprise" and "investor of a Party" appear and are similarly defined as above, the term "state enterprise" is not used in that chapter. 60 Instead, in the context of anti-competition disciplines, the term "government enterprise" is used instead in the FTA. 61 For Singapore, the definition of government enterprises there means an enterprise in which Singapore has "effective influence." 62 Effective influence is in turn defined in Art. 12.8.5:
[E]ffective influence exists where the government and its government enterprises, alone or in combination: (a) own more that 50 percent of the voting rights of an entity; or 56 Mr. Michael Froman, the current United States Trade Representative, has reportedly stated that the TPP is "being developed as a potential platform for regional integration as a whole as well as a possible template for how these emerging issues might be addressed in future broader trade agreements. 
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The term "government enterprises" is used in Chapter 12, covering "Anticompetitive Business Conduct, Designated Monopolies and Government Enterprises." Id.
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(b) have the ability to exercise substantial influence over the composition of the board of directors or any other managing body of an entity, to determine the outcome of decisions on the strategic, financial, or operating policies or plans of an entity, or otherwise to exercise substantial influence over the management or operation of an entity. Where the government and its government enterprises, alone or in combination, own 50 percent or less, but more than 20 percent, of the voting securities of the entity and own the largest block of voting rights of such entity, there is a rebuttable presumption that effective influence exists. Annex 12A provides an illustration of how the analysis of effective influence should proceed [italics added].
The provision does not, however, explain how the presumption may be rebutted, such as the nature or the level of proof required; nor is the related notion in (b) of "substantial influence" defined or clarified. Annex 12A (in supplementary file) provides an illustrative chart and notes but these do not answer these questions either.
Further, the following discipline, inter alia, applies to such entities:
Singapore shall take no action or attempt in any way, directly or indirectly, to influence or direct decisions of its government enterprises, including through the exercise of any rights or interests conferring effective influence over such enterprises, except in a manner consistent with this Agreement. However, Singapore may exercise its voting rights in government enterprises in a manner that is not inconsistent with this Agreement [italics added].
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Singapore is also obliged to adhere to certain disclosure obligations with regard to a "covered entity." 64 Two observations are raised here: First, the use of the notion of "effective influence" expands the scope of actions covered by the obligations. Second, the use of a presumption for when such effective influence exists is a powerful tool, as it places the onus on the other state to rebut or disprove effective influence. The use of this presumption is clever as state and state-related influence is not always easy to prove. It remains to be seen whether and how effective influence and its presumption may be reprised in the context of the TPP vis-à-vis competition provisions, and whether they are applied in relation to investment disciplines under the agreement.
While the treaty practice of the United States -a recipient of SWF investments -does not appear to reflect a totally uniform approach on the use of "state enterprise" in its FTA investment provisions at this point, it generally does include government-owned enterprises within its investment provisions. This permits SWFs investors who fulfill other criteria in the investment provisions to be able to benefit from the FTA's protection and investor-state dispute settlement mechanism as well, as is the case with private investors under the FTA.
Likewise, as the Singapore-Australia FTAincludes investors which are government-owned or controlled. Art. 1.1 defines an "enterprise"(that may be an "investor") as follows:
"[E]nterprise" means any corporation, company, association, partnership, trust, joint venture, sole-proprietorship or other legally recognised entity that is duly incorporated, constituted, set up, or otherwise duly organised under the law of a Party, including branches, regardless of whether or not the entity is organised for pecuniary gain, privately or otherwise owned, or organised with limited or unlimited liability [italics added].
In addition, an explicit exclusion of "portfolio investments" that applied under an earlier ASEAN investment agreement (now superseded by the ACIA) does not exist under the ACIA.
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The EU's negotiating stance on investments reflects a general policy of openness to investments by entities such as SWFs and it remains to be seen how treaty provisions (if at all) will deal with them specifically.
68 So far, provisions appear to address "state trading enterprises," a term found in the WTO's General Agreement on Tariffs and Trade 1994. 69 The EU-Korea FTA, for example,the first of the EU's "new generation" FTAs, which entered into force in July 2011, includes a provision on "state trading enterprises" which reprises largely WTO disciplines, in the context of trade in goods. 70 The FTA does not include an Investment Chapter. However, in the FTA, the EU Schedule of Commitments relating to trade in services does include at least one EU member's reservation on establishment of enterprises by government-related entities. The reservation by Spain lists the following for "all sectors":"ES: Investment in Spain by foreign governments and foreign public entities(9), directly or through companies or other entities controlled directly or indirectly by foreign governments, needs prior authorisation by the government" [italics added].
71 Footnote (9) of the reservation, which does not define the term "foreign public entities,"statesinstead what may appear to be the rationale for the reservation:"Such investment tends to imply not only economic interests, but also non-economic interests for these entities."
On a more general note, it appears that the government-related nature of an entity (such as a SWF)generally does not prevent it from benefiting from the range of investment protection afforded in the treaties, which may include most favored nation treatment, national treatment and fair and equitable treatment guarantees. In addition, as qualifying "investors" the treaties' investor-state dispute settlement processes should also be available in the event of a dispute. 72 Additionally, so far only the USSFTA has sought to impose treaty disciplines on SOEs based on influence, presumed or actual.What challenges does such a provision pose to treaty states with SWFs?On one hand it may be difficult for a recipient to prove influence. If the rationale is to ensure the investor operates on a commercial basis like private investors, is this a realistic solution? Influence, if it is wielded, can be asserted in a variety of invisible, subjective ways, outside formal corporate structures and codes.On the other hand, the use of a presumption based on objective facts such as structure or holdings makes it difficult for the investor as it has to prove a negative, or the absence of influence. It is unclear what kind of satisfactory evidence could be brought in this regard.While recipient countries use national laws, treaties and non-binding codes of conduct to press SWFs for transparency and disclosure of ownership, reporting, governance structures and principles, certain SWFs may still be subject to influence of their governments behind the scenes. However, those which are not,may be hard put to prove satisfactorily they are not, as a provision such as that in the USSFTA does not make it clear as to what level of proof is sufficient to rebut the presumption.
VI. SEEKING AN IDENTITY IN TREATIES: "YES" TO DIFFERENTIATION BUT "NO" TO DISCRIMINATION? SWFs continue to defy universal definition and treatment. As one author has put it, SWFs are "in search of a direct relationship" with host states. 73 Should SWFs be treated differently from other investors, and if so, why, and how?
Some have argued against SWFs as a unique category from other foreign investors, mainly for fear that SWFs would be subject to discriminatory, i.e., less favorable, treatment as compared with other foreign investors. 74 While differential and discriminatory treatment may sometimes have been conflated, it is important to distinguish these notions. 75 It may be viable to provide differential yet non-discriminatory treatment for SWFs. Sovereign wealth funds may for example wish to be treated like other foreign investors insofar as their treaty remedies are concerned. 76 OECD guidelines that were formed alongside the establishment of the Santiago Principles in 2008, for example, specifically address discriminatory treatment of recipient states.
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It may be desirable for SWF home states that negotiate treaties to request differential treatment that would allow SWF investors and their investments to be treated favorably when compared with "like" investors and investments, i.e., other SWFs, or, even more specifically, other SWFs of either similar legal nature (e.g., whether a central bank or a corporate entity owned by a foreign government). So far, no treaty appears to have incorporated such express features.
Such an approach would pay due regard to their hybrid nature, without necessarily subjecting them to discriminatory (less favorable) treatment as compared with other foreign investors. Even the non-discrimination provisions in Investment Chapters of FTAs and bilateral investment treaties (BITs) often refer to a comparison of treatment of "like" investors or of "like investments."
In negotiating treaties, other relevant considerations that could provide greater certainty include, for instance,whether a minimum threshold of share ownership should apply before any differential treatment should arise with respect to an SWF; below such a threshold it will be treated as any other foreign investor. A SWF home state may also consider requesting that its treaty partner specify sectors or industries that are considered sensitive or strategic (by a "positive list" approach), so that SWF investment only in these would trigger any differential treatment or processes. With such provisions, SWFs investing in all other sectors or industries would enjoy the same scrutiny as other foreign investors.
VII. CONCLUSION
The status of SWFs continues to be controversial and much debated, and this debate is likely to go on for the foreseeable future. Since it is unlikely that a multilateral set of rules for SWFs will be decided on in the immediate future, bilateral treaties such as FTAs are the next possible staging ground for commitments which affect SWFs. Such commitments may take the form of investmentrelated and/or competition law-related disciplines which are designed to apply to SOEs, a broader category than SWFs. The competition model has already begun to appear, such as that in the USSFTA. The question is what further disciplines will be introduced in coming treaties such as the TPP, which has a number of Asian negotiating states that have both SWFs and SOEs. 78 As the negotiations for the TPP -and any new disciplines on SOEs and/or SWFs -are still evolving at this point, there is an opportunity for both recipient states and SWF investor states to find a way to have the relevant concerns and interests of both to be best represented in the coming Agreement, since this is hailed as a "template" for future agreements. While national laws will continue to exist particularly to safeguard scrutiny based on national security concerns, treaty provisions can be used to define more clearly the types of state-owned/-controlled entities which are to be included/excluded, and for those that are included, the kind of provisions that will best deal with concerns relating to them, on the part of all treaty parties concerned. This is necessary in order for a balanced, sustainable relationship to be maintained between recipient states, SWFs and SOEs within the context of the TPP (and other future treaties). Distinct provisions that are relevant will be competition provisions, national security provisions, and investment provisions as they apply to SWFs (if these differ from how they apply to other foreign investors under the treaty).
Some key guiding principles in crafting a treaty-based "identity" for SWFs are the following:
. Provisions could draw key ideas from the Santiago Principles, the OECD Declaration on Sovereign Wealth Funds and Recipient Country Policies and the OECD Guidelines for Recipient Country Investment Policies on National Security, improving on them to the extent that negotiating agendas permit; . reflecting the hybrid nature of SWFs and ensuring non-discrimination against them in such agreements, while permitting non-discriminatory differentiation; . providing clarity as to whether provisions on SOEs would or would not apply to a treaty state's SWF investments; and . considering how any investment or competition policy provisionson government "influence" could be crafted in a balanced way to neither make proof (or disproof, in the case of the USSFTA's use of a presumption, mentioned above) of such a factor, an unfeasible task.
There is certainly much room for further debate as to how a balanced and appropriate approach to handling SWFs could be incorporated in coming trade and investment treaties. The above provides some suggestions on the way forward as FTAs continue to play an important role in shaping investor-host state relations. For now though, it seems that SWFs will remain a "Janus" among investment funds, with the duality of their private-public aspects caught in a state of transition. 
